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HERBERT LESLIE GREENBERG (SBN 49472)
Email: LGreenberg@LGEsquire.com

Attorney at Law

10732 Farragut Drive

Culver City, CA 90230-4105

Telephone & Facsimile No.: (310) 838-8105

Plaintiff In Propria Persona

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

HERBERT LESLIE GREENBERG, )
) CASE NO. CV 06-7878-GHK(CTX)
Plaintiff, )
)  REQUEST FOR JUDICIAL
)  NOTICE IN OPPOSITION TO
)  DEFENDANT'S MOTION
)  TODISMISS
)
UNITED STATES SECURITIES )
AND EXCHANGE COMMISSION, )
)
)
)

[Fed. R. Evid. 201]

HEARING DATE: April 2, 2007
TIME: 9:30 A.M.
JUDGE: Honorable George H. King

Defendant.

Filed concurrently:

1. Memorandum of Points and
Authorities in Opposition
to Defendant's Motion
to Dismiss
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REQUEST FOR JUDICIAL NOTICE

Plaintiff HERBERT LESLIE GREENBERG ("GREENBERG") hereby
requests that the Court take judicial notice of the following documents attached as
Exhibits A through D, inclusive. This request is made pursuant to Rule 201 of the
Federal Rules of Evidence and the authorities cited below. This request is made in
connection with the hearing of the Motion to Dismiss the Complaint for Declaratory
and Injunctive Relief ("Motion") of defendant SECURITIES AND EXCHANGE
COMMISSION ("SEC™).

BASIS FOR REQUESTING JUDICIAL NOTICE

On a motion to dismiss, a court may take judicial notice of matters of public
record in accordance with Federal Rule of Evidence 201 without converting the
motion to dismiss to a motion for summary judgment. Lee v. City of Los Angeles,
250 F.3d 668, 688-689 (9™ Cir. 2001) (citing Mack v. South Bay Beer Distributors,
Inc., 798 F.2d 1279, 1282 (9" Cir. 1986)). Courts may take judicial notice of
documents outside of the complaint that are capable of accurate and ready

determination by resort to sources whose accuracy cannot reasonably be questioned.
Fed. R. Evid. 201(d); W.ietschner v. Monterey Pasta Co., 294 F. Supp. 2d 1102,
1109 (N.D. Cal. 2003). Courts can take judicial notice of such matters when
considering a motion to dismiss. Wietschner, 294 F. Supp. 2d at 1109; MGIC
Indem. Corp. v. Weisman, 803 F. 2d 500, 504 (9" Cir. 1986). Further, Courts "may
take judicial notice of facts of ‘common knowledge' in ruling on a motion to
dismiss." Newcomb v. Brennan, 558 F.2d 825, 829 (7th Cir. 1977).

As explained further below, the Court may take judicial notice of Exhibits A

through D, inclusive.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Exhibit | Description

A "NASD's Chief Fights For United Regulators,” Wall Street Journal
(12/15/06)
"SEC Commissioner Annette Nazareth warned ... 'These (NYSE, NASD)
are quasi-public entities' --- supervised by the SEC --- and not just

member clubs.

B Speech by SEC Staff: Remarks Before the SIA Research Conference by
Annette L. Nazareth, Director, Division of Market Regulation, SEC
(10/16/03)

Available at: http://www.sec.gov/news/speech/spch101603sia.htm (last
visited February 28, 2007).

"[Flew, if any, of the SROs, including the NYSE, had focused their
reviews on their own transparency.... [I]t is incumbent on us to ask why
these quasi-public institutions are not subject to...."

C Securities Industry Association Letter of Comment to SEC (4/6/01)
Available at: http://www.sec.gov/rules/proposed/s70301/frankel.htm (last
visited February 28, 2007).

"As fittingly observed by the Commission, SROs are ‘quasi-public
agencies'...."

D NYSE in the News (4/8/05)

Available at: http://www.NY SE.com/about/1113302992920.html (last
visited March 8, 2007).

"CNBC interview with NYSE Chairman, Marshall N. Carter and NYSE
CEO, John A. Thain ... Carter: I think the biggest challenge for the board
Is to deal with ... strategy for the exchange. ... The range of options are
(sic) all the way from a quasi-public utility, the way we are now...."

The Exhibits B and C are documents on file at the official website of
defendant SEC. Exhibit D is on file at the official website of the NEW YORK
STOCK EXCHANGE ("NYSE"). The contents of these documents are public
records that are "not subject to reasonable dispute [and] capable of accurate and

ready determination by resort to sources whose accuracy cannot reasonably be
questioned.” Fed. R. Evid. 201(b)(2). These exhibits reflect the proceedings before
defendant SEC and public statements of a SEC Commissioner and the Chairman of

the NYSE, and are appropriate for judicial notice.
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Plaintiff GREENBERG requests that this Court take judicial notice of the
Exhibits A though D, inclusive, to demonstrate that the Motion sets forth positions
inconsistent with defendant SEC's long-held positions and to demonstrate lack of
merit of the Motion.

Parts of the Motion attempt to raise what may be a factual issue of whether
self-regulatory organizations ("SROs") are "quasi-public" entities. Defendant SEC's
website is replete with admissions that SROs are "quasi-public” entities. Such
information may be useful to the Court. See F.R.C.P. 11(b) and (c)(1)(B).

For the foregoing reasons, the Court may properly consider the exhibits in
ruling on the Motion.

DATED: March 15, 2007

HERBERT LESLIE GREENBERG
Plaintiff In Propria Persona
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including whether such rule will make "fundamental structural changes to the market" or
"significantly affect the protection of investors."

We appreciate the Commission's concern that undue delays in implementing changes to capital
markets may stifle innovation. Nevertheless, the speed of rule changes must be predicated upon
the reasonable exposure of rules by SROs to affected parties before they become effective,
particularly if members will be subject to sanctions for non-compliance. Although the option is
available to them, SROs often do not provide notice to members or a comment period with respect
to such proposed rule changes. Consequently, firms first learn about rule changes when the
Commission notices them for public comment. Given such practices, it is unreasonable for the
Commission to further restrict the availability of meaningful review and comment for those most
impacted by the adoption of SRO rules.

lll. Rule 19b-6 Does Not Provide Adequate
Time For Normal Preparatory Efforts

Equally problematic is the ability of SROs to mandate and enforce instantaneous compliance with
Rule 19b-6 changes without regard for normal preparatory efforts. As proposed, Rule 19b-6
eliminates the 30-day operational delay for "non-controversial” rule filings, and permits those rules,
along with the vast majority of SRO trading rules, to become effective and operative immediately

upon filing with the Commission.Z The practical effect is that, irrespective of operational burdens or
attendant costs, member firms will be obligated to implement the requisite rule change upon
announcement by the Commission, or face potential disciplinary action for failure to do so.
Experience shows, however, that despite best efforts, prompt implementation of trading rule
modifications simply may not be feasible given the inherently technical characteristics of such rules.

As with any rule change, those relating to trading practices will typically require some form of
change to broker-dealer systems, policies and procedures. Due to the complexity and
interdependency of systems, however, trading rule modifications may necessitate a host of
technology adjustments that extend well beyond trading utilities. These could include linking
information not previously connected, or capturing specific data from platforms not already
integrated within the mainframe systems. It could also include modifying trade reporting protocols,
surveillance systems and supervisory procedures.

Firms, therefore, must be afforded adequate time to prioritize, plan for and implement the
necessary changes. They also must be able to analyze, expose and resolve any inevitable systems
"glitches" in advance of implementation in order to avoid unnecessary regulatory liability. There is
also testing and training of personnel to be considered. Some firms also rely on third-party
providers for trading functionalities who have their own agenda or timetables. Add to the equation
increased demands on information technology staff, as well as other ongoing systems challenges,
regulatory obligations and business initiatives with which members must contend on a daily basis,
and it becomes increasingly evident that SRO trading rules are particularly unsuitable for the
expedited treatment proposed under Rule 19b-6.

At best, there will be rushed compliance, which only increases the likelihood for mistakes,
confusion, and operational disruption -- all requiring additional time, work and money to resolve. At
worst, the realities of implementation will prevent timely compliance, thus exposing firms to

unnecessary regulatory Iiability.é Thus, notwithstanding increased competitive pressures from
ATSs, reducing regulatory filing requirements for SROs, as articulated in the Rule Proposal, will not
promote innovation, enhance investor services or create regulatory certainty as envisioned by the
Commission. Accordingly, we request the Commission to reconsider the current proposal. Should
the Commission, nonetheless, determine that investors are better served by streamlining the

2/28/2007 8:20 AM
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regulatory rule filing requirements for SROs as proposed, we strongly urge the Commission to give
serious consideration to the alternatives we offer below.

V. SIA Alternatives

Before subjecting firms to new regulatory obligations that were not noticed for public comment in
advance of effectiveness, the Commission should ensure that adequate safeguards are maintained
and practical impacts carefully deliberated. Specifically, a better alternative is one that expressly
limits the scope of rules that may qualify for expedited treatment to those rules that can be
implemented readily with minimal impact on member firms' technical and supervisory systems.
Under the Rule Proposal, the only SRO rules ineligible for immediate effectiveness are those that
"make fundamental structural changes to that SRO's market and that significantly affect investors
or impose a significant burden on competition.” SROs, therefore, may create new substantive
obligations for firms without any required analysis of whether compliance can be accomplished
readily. Nor are SROs compelled to examine potential administrative, operational or economic
burdens to the industry prior to filing with the Commission. To promote efficiency and avoid overly
burdensome regulation, the Commission should specifically require SROs to undertake the
foregoing analysis and certify to such minimal impact as part of their Form 19b-6 filing as a
precondition for immediate effectiveness. Such an approach, we believe is entirely consistent with

the Commission's objectives, as well as the mandates of Section 3(f) of the Act.>

Alternatively, the Commission should suspend operation of a new or amended trading rule for 30
days in order to permit the marketplace to identify possible unintended consequences and
implementation complications in time to take corrective action. It will also permit the Commission to
abrogate the rule and activate the normal notice and comment procedures without risk of systems
disruptions.

Finally, the Commission should include a mechanism for the consideration of applications, on an
equally streamlined and expedited basis, for emergency stays of rules in the event of exigent or
unanticipated occurrences relating to rule implementation.

V. Conclusion

The Committees appreciate the opportunity to provide comments on the Rule Proposal. While the
Committees commend the Commission's efforts to improve SRO rule filing procedures, Rule 19b-6
is fraught with difficulties and does not adequately take into account the practical implications of the
proposed accelerated rulemaking. The Committees believe that the regulator's need for flexibility
must be balanced against the need for regulatory transparency, consistency and fairness.
Accordingly, we strongly urge the Commission to reconsider the Rule Proposal and at a minimum
seriously consider the alternatives presented by the Committees.

If you have any questions or would like to discuss our comments further, you can contact Amal Aly,
Staff Advisor to the Self-Regulation and Supervisory Practices Committee at (212) 618-0568.

Sincerely,

Christopher R. Franke
Chairman
Self-Regulation and Supervisory Practices Committee

Joseph Polizzotto
Chairman
Federal Regulation Committee

2/28/2007 8:20 AM
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Peter C. Cohan
Chairman
Trading Committee

Michael H. Stone
President
Compliance and Legal Division

cc : Honorable Laura S. Unger, Acting Chairman

Annette Nazareth, Esqg., Director, Division of Market Regulation

Robert L. D. Colby, Esq., Deputy Director, Division of Market Regulation
Belinda Blaine, Esqg., Associate Director, Division of Market Regulation
Jack Drogin, Esq., Assistant Director, Division of Market Regulation
Joseph P. Corcoran, Division of Market Regulation

Footnotes

1

N

[0V]
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The Securities Industry Association brings together the shared interests of more than
680 securities firms to accomplish common goals. SIA member-firms (including
investment banks, broker-dealers, and mutual fund companies) are active in all U.S.
and foreign markets and in all phases of corporate and public finance. The U.S.
securities industry manages the accounts of more than 50-million investors directly
and tens of millions of investors indirectly through corporate, thrift, and pension plans.
The industry generates more than $300 billion of revenues yearly in the U.S. economy
and employs more than 600,000 individuals. (More information about the SIA is
available on its home page: http://www.sia.com.)

Notably, during the past year, SIA has undertaken a project to improve and enhance
global regulatory transparency. The lynch-pin of this effort has been the development
of a paper entitled, Promoting Fair and Transparent Regulation, outlining the
fundamental principles upon which transparent markets are built. Among the
principles noted under rulemaking and interpretation, are that: (i) regulators should
utilize open and public processes for consultation with the public on proposals for new
regulations and changes to existing regulations; and (ii) market participants should be
given a reasonable period of time to implement new regulations. We believe these
goals are in the best interests of the public and that the proposed changes to Rule
19b-6 contravene the core principles of regulatory transparency.

With respect to the "non-controversial" category, such rule filings qualify for immediate
effectiveness provided the rule does not (i) significantly affect the protection of
investors or the public interest; (ii) impose any significant burden on competition; and
(iif) permit unfair discrimination between customers, issuers, and brokers or dealers.
Trading rules, which are governed under a separate provision, similarly become
operative immediately upon filing, provided the SRO certifies that it is has established
surveillance and enforcement procedures for activity conducted pursuant to the
trading rule. The only trading rules ineligible for immediate effectiveness are those that
would make fundamental structural changes to the market, significantly affect the
protection of investors or impose a significant burden on competition.

Several SROs, including the NASD, have imposed numerous and significant
disciplinary actions against member firms for supervisory deficiencies, in the areas of

http://www.sec.gov/rules/proposed/s70301/frankel.htm

2/28/2007 8:20 AM
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trade reporting, market-making activities, and order-handling practices. Of particular
focus are firm's written supervisory procedures, are routinely scrutinized by regulators
during regulatory examinations.

5 Section 3(f) requires the Commission, whenever engaged in the review of an SRO
rule, to consider whether the rule is necessary or appropriate in the public interest and
whether it will promote efficiency, competition and capital formation. 15 U.S.C. 78c(f).

70f7 2/28/2007 8:20 AM
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NYSE in the News

April 8, 2005: CNBC interview with NYSE Chairman, Marshall N. Carter and NYSE CEO, John A. Thain

BOB PISANI, CNBC: The big discussion is what is going on at the New York Stock Exchange.

Hey, come on over here, Marshall Carter. Let’s say hello to the new kid on the block here. Marshall Carter, the new chairman of the
New York Stock Exchange, this morning. How are you, sir?

MARSHALL CARTER, CHAIRMAN, NEW YORK STOCK EXCHANGE: Good to see you.
PISANI: Hi, John Thain, the CEO, of course, of the New York Stock Exchange. Come on in, say hello to everybody.

Marshall Carter, your first real interview as chairman of the New York Stock Exchange, say hello to the viewers at CNBC. | know, of
course, this is a very big week for you, there has been a lot of changes under your predecessor, John Reed. What is your biggest
challenge now? | know that you talked to the membership yesterday. What is the first item on your list to-do?

CARTER: | think the biggest challenge for the board is to deal with John Thain and the staff on the strategy for the exchange. We
have to take a serious look at our business motto. We have to take a serious look at our ownership structure, and that’s nothing new.
That has been widely reported.

PISANI: One of the big issues, of course, that | know Mr. Thain has been dealing with all this year, is how to get the revenues up.
Your revenue base has been flat for a number of years now. What are you going to do to get some more revenues here?

CARTER: Well, | think we need more product, whether we do that vertically, or horizontally, geographically, vertically, buy more
product, options, bonds, things of that nature, we need more product here on the floor.

PISANI: So are we going to see for example derivative trading, will we be seeing options trading, or futures trading or anything
more?

CARTER: Well, let me ask John. John?

JOHN THAIN, CEO, NEW YORK STOCK EXCHANGE: Well, as I've said before, | think we would like to see some derivative
trading, some options trading, and certainly some fixed income trading.

PISANI: Now, of course, there's been a lot of discussion as well about expanding the trading hours here at the New York Stock
Exchange, maybe opening earlier, can you bring us up-to-date on what if anything is happening on that front?

CARTER: Well, we are taking a hard look at that. John had some specifics yesterday in the members meeting he might want to share
with you.

THAIN: Well, we talked about that with our board of executives and our board of directors and with the members. And, you know,
there is pros and cons to that. But when we look at our market share, we do miss a couple of percentage points of market share
because trading occurs when we are not open.

CARTER: And yet, with a fully-independent board, we really rely on our board of executives as the practitioners, the people that
really know the mechanics of the market to give us the input on these kind of questions.

PISANI: So is it more likely or less likely we might see expanded trading hours in the next six months?

CARTER: WEell, it is something that we'll probably decide on within the next few months, but right now, we really don’t have an
answer to that.

PISANI: There has also been a lot of discussion about possibly going to a for-profit status, perhaps, as a precursor to going public
here at the New York Stock Exchange. A lot of members have been excited by that idea. Is that likely to happen Mr. Carter? And is
there any kind of a timeframe?

CARTER: WEell, I wouldn't want to put a timeframe or percentage on that, but John has a special task force that has taken a hard look
at that. And the board has been discussing that in some detail. The range of options are all the way from a quasi-public utility, the
way we are now, all the way to a full-blown public offering global company, and there is almost any range in that span.

PISANI: Is it likely, though, to happen, though, within the next year? Do you see something actually happening along that line? |
mean, we have seen, Mr. Thain, prices going up in the last few weeks. Obviously, some people are hoping that the option of going to
for-profit as a way of goina public is aoina to happen?

1of2 3/8/2007 10:52 AM
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THAIN: Yes, | think we will decide which direction we want to go really within the next year for sure. And | don’t want to put any
probabilities or any particular timeframe on it, but it is something that we really do have to address and give an answer to.

PISANI: Let me ask about the hybrid trading model. Mr. Thain, | think, this is probably one of your big issues going forward, big
things you want to work on, can you explain to our viewers a little bit why hybrid trading is important. Hybrid trading, of course,
would allow expanded computerized trading down here in addition to the floor-based model. Why is it important for the average

person that's out there? And how is it going to help the New York stock exchange? Mr. Charter.

CARTER: | would be happy to answer that. The floor of the New York Stock Exchange is a great place, provides a great
marketplace, the opportunity to get price improvement, all of the liquidity and all of the lower cost of trading here. But there are
people who want to trade quickly. They want to trade electronically. So we want to give our customer base a choice. We want to let
them trade electronically, instantaneously, if that’s how they want to trade, but we still want to give them the benefit of giving their
orders to a floor broker, to having the specialist price improve. And so were going to really run a system to give customers a choice.

PISANI: Very quickly, we have to go. Is the floor still relevant? There are a lot of people who say the floor is a bit outmoded, that we
don’t need it anymore. Do we need the floor and why?

CARTER: It's absolutely still relevant. As you look around here, you will see people, but the majority of what you see is electronic
trading and electronic machines. It just has the human interface, which we think is very necessary to keep prices consistent and to
avoid turbulence in the market.

THAIN: You know, we have $20 trillion worth of company stock that trades here, there is a reason why that trades here, and that’s
because this system works.

PISANI: Marshall Carter, congratulations on your new position. John Thain, CEO of the New York Stock Exchange, thanks for
coming by.

2 of 2 3/8/2007 10:52 AM
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PROOF OF SERVICE

| am over the age of 18 years and not a party to this action. My business
address is: 10732 Farragut Drive, Culver City, CA 90230-4105
Telephone No. (310) 838-8105; Facsimile No. (310) 838-8105.

On March 16, 2007 | served true copies of documents entitled:

REQUEST FOR JUDICIAL NOTICE IN OPPOSITION TO DEFENDANT'S
MOTION TO DISMISS

upon the parties in this action addressed as stated on the attached service
list:

[ ] OFFICE MAIL:. By placing in sealed envelope(s), which | place for
collection and mailing today following the ordinary business practices. | am
readily familiar with this office's practice for collection and processing of
correspondence for mailing; such correspondence would be deposited with
the United States Postal Service on the same day in the ordinary course of
business.

[ X ] PERSONAL DEPOSIT IN MAIL: By placing in sealed envelope(s),
which | personally deposited with the U.S. Postal Service at Culver City, CA,
with first class postage thereon fully prepaid.

[ ] EXPRESS U.S. MAIL: Each such envelope was deposited in a facility
regularly maintained at the U.S. Postal Service for receipt of Express Mail at
Culver City, CA, with Express Mail postage paid.

5
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[ ] HAND DELIVERY: I caused to be had delivered each such envelope to
the office of the addressee.

[ ] FEDERAL EXPRESS BY AGREEMENT OF ALL PARTIES: by placing
in sealed envelope(s) designed by Federal Express with delivery fees paid
or provided for, which | deposited in a facility regularly maintained by
Federal Express or delivered to a Federal Express courier, at Culver City,
CA.

[ ] ELECTRONIC MAIL: By transmitting the document by electronic mail to
the electronic mail address as stated on the attached service list.

[ ] FAX(BY AGREEMENT ONLY): By transmitting the document by
facsimile transmission. The transmission was reported complete and
without error.

[ X] (Federal) | declare that | am employed in the office of a member of the
bar of this Court, at whose direction the service was made. | declare under

penalty of perjury that the foregoing is true and correct.

DATED: March 16, 2007

PAULETTE D. GREENBERG
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HERBERT LESLIE GREENBERG v. SEC

United States District Court - Central District of California

Case No. CV 06-7878 GHK (CTx)

SERVICE LIST

THOMAS J. KARR

KRISTIN S. MACKERT

KENYA GREGORY

Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549-9612

Email: MackerntK@SEC.gov

GREGORY C. GLYNN

Securities and Exchange Commission
5670 Wilshire Boulevard, 11" Floor
Los Angeles, CA 90036-3648

Email: GlynnG@SEC.gov






